DEPARTMENT OF PROFESSIONAL & FINANCIAL REGULATION f ™ n
OFFICE OF LICENSING & REGISTRATION F.
REAL ESTATECOMMISSION

MAINE _

EAL ESTATE NEWS,

VOL. 30, NO.1 S FALL 2003

5

r'

from the director’s desk Department of Human ServicesWastewater &
carol | leighton PlumbingControl Program-Voluntary Onsite
Sewage Disposal System Inspection
New Core Course “Offers & Counter Offers’ WHAT ISASYSTEM INSPECTI ON?

N q - i — The Department of Human Services has established minimum
ew Coursemajn atory for all licensesexpiring, criteriafor evaluating and reporting on existing subsurface waste-
renewed or activated on or after March 1, 2004 water disposal systems. Thisvoluntary programisbeing promoted
as an important component of the real estate transaction process.
The report criteria are not intended to provide a comprehensive
evaluation of the various system components, or as an analysis of
site characteristics that are best evaluated by licensed site evalua
tors, but will providethefollowingimportant information:

The Real Estate Commission has approved a hew continuing
education core coursetitled “ Offers & Counter Offers’. The 3-hour
corecontinuing education coursewill begenerally availablesometime
thisfall. Aswithall other corecourses, licenseesrenewing or activating
alicensebeforeMarch 1, 2004, may chooseto completethe” Offers& _ ;
Counter Offers” corecourseor the current corecourse Fair Housing| L APProximate age of the disposal system;

& Diversity”. Licenseeswithalicenseexpirationdateof March1,2004| 2 Verification that adesign plan and plumbing permit

or after andlicenseesactivatingalicenseonor after March 1, 2004 wil| exists or doesn’t exist;

be required to complete the “ Offers & Counter Offers’ core course. 3. A general description of the system components and
In March 2003 the Real Estate Commission issued “ Offers & their present condition;

Counter Offers—Agent/Client Guidelines’. Theguidelinesareavail-| 4 A Jist of differences (if any) identified between the

ableontheCommission’ swebsiteat www.state.me.us/pfr/olr/catego- design plan and actual installation;and

ries/cat38.htm, or youmay contact the Commission’ sofficestorequest
ahard copy. Thenew corecourseprovidesimportantinformationfor
licensees regarding the guiding principles. At the completion of the

5. Identification of any malfunctions or surface
discharges needing correction under the current rules.

“Offers& Counter Offers’ core course, the student will be able to: Theinspectioniscompletedby anindividual whohasattended
« Discussthe Guiding Principles a voluntary certification program established by the Maine

« Describe the role of the listing agent and buyer agent Department of Human Servicesin cooperation with the Maine

« Explainoptionsavailablewhen offersaremadeor received andthe Department of Environmental Protection. The processincludes
possible outcomes a search of property owner, municipal, and state records and a

« Determinewhen alicenseeis allowed to disclose the existence of | ViSittotheproperty. Theinspectionreport may includeadditional
offers informati on beyond theminimum requirementsandistheproperty

« Explain the communication process between listing licensee and of th_e _i nspector and the client. (_Zopi es are not provided to the
selling licensee during an offer/counter offer/multiple offer situa-| Municipality or the state by the inspector.

tion Information on the Department’s voluntary certification
« Differentiate between fiduciary duties to clients and required| programand alist of theover 300 Certified System Inspectorsis
disclosures to third parties available online at the following web address:

+ Demonstrate and apply through case studies an understanding of |~ http:/mww.maine.gov/dhs/eng/plumb/system_inspections.htm
the offer guidelines

TheReal Estate Commission’ sdecisiontoissuethe Guidelinesand in this issue
adoptthenew corecoursei sinresponseto consumer callsandcomplaintS || director’s desk. . . - ... oo e oo 1
allegingthat thelicenseeacted improperly inpreparing or presenting an | | voluntary inSPECEION . . .. ...« +veeeeeeeeeeeeeeeeaeaeeenenanes 1
offer. TheGuidelinesand new corecourseareintendedtoaddressthese || arsenic . oo 2
issues by providing information to buyers and sellers regarding how frequently asked QUESEIONS ... ... owweeeeeeeeeee. 3
offers, counter offersand multipleoffersarehandled. Thisinformation |} o rrent cases ... oo oo oo 4
isintended to clarify some of the misconceptionsand to assist licensees . . .
commissions paid to corporations ........................ 12

in their discussion with clients regarding these issues.
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New L egislation Bansthe Sale of Arsenic-treated Wood

TheL egidation Requiresthe Real Estate Commission and Other State Agenciesto Report Back tothe
L egislatureon Arsenicin PrivateWater Suppliesand Ar senic-treated Wood

LD 1309 (PL 459) “An Act to Protect Public Health by Reducing the Human Exposureto Arsenic” enacted by the 121% | egislature
includesthefollowing:

* Bansthe sale of arsenic-treated wood beginning on April 1, 2004,

* Requires private home sellers to provide to buyers information devel oped by the Bureau of Health regarding what homeowners
should know about arsenic in private water supplies beginning on January 1, 2004;

* Requires the Department of Environmental Protection to submit aplan by January 1, 2005 to the Legislature for the safe
management of arsenic-treated wood waste;

* Requires the Bureau of Health to submit areport no later than October 1, 2004 to the Legislature regarding the need for a
comprehensive safe drinking water program for private wells to address arsenic and other contaminants;

* Requiresthe Department of Environmental Protection to submit areport no later than January 1, 2004 to the Legislature that
contains a market evaluation of the sale of arsenic-treated wood; and,

* Requiresthe Real Estate Commission to submit areport no later than October 1, 2004 to the L egisl ature describing the efforts
within the real estate industry to increase awareness among real estate licensees and buyers and sellers of residential real estate
of the hazards of arsenic in private water supplies and the need to identify and regularly coat with a sealant arsenic-treated wood
structures. The efforts may include information directly used by home sellers and buyers, such as modifications to purchase
and sales agreements, modifications to hazardous material s disclosures and educational brochures or other written information.

Inresponseto theissuesraised by LD 1309 the Commission hasadded alink on itshome page (http://www.state. me.us/pfr/olr/
categor ies/cat38.htm) tothe Bureau of Health’ shomepage (www.state.me.us/dhs/etp/txtpubs.htm). ThelinkistotheBureau's
Environmental Toxicology Program’slist of drinking water publications. Licensees are encouraged to download the publicationsfor
distribution to sellers and buyers of property serviced by a private water supply. Information regarding arsenic-treated wood
structuresisavailableat thefollowingwebsite: http://www.epa.gov/pesticides/factsheets/chemicals/cca_transition.htm

The Bureau advises that all private water supplies should be tested for arsenic and not just at the point of sale. However, since
water tests are most often performed as part of areal estate transaction the Bureau is encouraging the parties to include arsenic in
the testing.

WHY YOU SHOULD TEST WELL WATER FOR ARSENIC
1) LONG-TERM drinking of water with high levels of arsenic has been found to cause cancer;

2) FOR EVERY 100 Maine private household wells, between 2 and 10 may have arsenic levels higher than the
currentfederal drinking standard.

3) FOR EVERY 100 Maine private household wells, between 10 and 30 may have arsenic levels higher than the
current World Health Organization guideline.

4) TESTING well water for arsenic is easy and does not cost a lot of money, a water test for just arsenic costs
$12 to $15. You can order a test kit from the Maine State Health and Environmental Testing Laboratory at 287-
2727 or check your yellow pages for a state certified private laboratory.

IF YOUR WATER TESTS HIGH FOR ARSENIC

1) REDUCE how much arsenic gets into your body by using bottled water for drinking and preparing
beverages.Thisis a good short-term solution.

2) TREATMENT systems to remove arsenic from well water are available. Consult a water treatment specialist.

ATTENTION LICENSEES!

Be sure to use the most recent versions of the Commission’s forms and applications. They

may be downloaded from our website at www.maineprofessionalreg.org. Click on “View
List of Licensed Professions”, choose Real Estate Brokers then scroll down the page and
click on “Applications, Forms & Publications”.

Attention Licensees! Forms and applications may be downloaded from www.state.me.us/pfr/olr/categories/cat38.htm
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Frequently Asked Questions

Q. How long should | give the Commission to return my phone call?

A. Please allow up to 24 hours for a response. Calls are generally returned the same day they are received, however, for a variety of
reasons, the staff person you have called may not be able to return your call the same day. When you reach a staff member, please
remember to contact the same individual until the problemisresolved. Phone calls placed to numerous staff members usually
delays your response, results in confusion for you and causes the staff to duplicate efforts.

Q. On what date will my application become effective?

A. For all but new license applicants, if you have completed the application properly, enclosed any required attachments and paid
the correct fee, you are generally considered licensed and able to work on the day the Commission receives your completed
application. New individual license applications take a little longer due to the background check requirement and it could be
up to four days after we receive the application before the license is approved and issued. In any event, you may always check
the status of your license online at www.maineprofessionalreg.org by clicking on “ Find a Licensee” .

Q. Should | wait to receive my renewal application before renewing my license?

A. Yes. Your renewal application includes questions regarding completion of the requisite continuing education hours and whether
you have been convicted of any crimes over the previous licensing term. These questions must be completed by you in order to
renew your license. However, if your license renewal date is approaching and you haven’t received your application, it is your
responsiblity to contact the Commission for a replacement or renew your license online at www.maineprofessionalreg.org by
clicking RENEW NOW.

Q. Where can | get the most recent applications and forms?

A. You may download all the Commission’s forms and applications from our website at www.maineprofessionalreg.org. Click on the
button titled “ View List of Licensed Professions’ and choose Real Estate Brokers. Scroll down the Commission’s homepage and
click on “ Applications, Forms and Publications’. All our applications and forms are available for printing as well as schedules
for upcoming continuing education and prelicensing courses.

Q. lunderstand the Commission doesn’t keep a record of my continuing education any longer. Who can | contact
to find out if | have completed the required number of hours for renewal of my license?

A. The Commission expects licensees to keep track of the education hours they have completed for renewal and retain certificates of
completion in their own files. If for any reason you do not have some or all of your certificates, you can contact the course
sponsor to request duplicate copies. However, this means you must rely on memory to determine who you took the course from.
The best course of action is to be sure you get a certificate each time you complete a course and keep all certificatesin a spot you
will remember when it comes time to tally up your hours for renewal.

Q. I am a Sales Agent and, for financial reasons, need to work fulltime in another job. I've been advised to place
my license inactive but have heard that might not be a good idea. Can | place my license inactive with no
adverseconsequences?

A. The Commission recommends that Sales Agents do not place the license inactive. One of the requirements to upgrade to the
Associate Broker level is that the Sales Agent license must be held on active status for the full two-year term of the license.
Inactive status does not extend the term of the license but does interrupt your active standing, which may mean that you will be
unable to satisfy the two-year active licensing requirement.

Q. I submitted my Associate Broker license application to the Commission 3 weeks ago. My Sales Agent license
expires tomorrow and | haven’t received my new license. Is there a problem?

A. You must fulfill the two-year active Sales Agent licensing requirement before the Commission can issue your new Associate Broker
license. Therefore, the Commission must wait until the day after your Sales Agent license expires to actually process your license
application. If your application is complete when received in our office, your new Associate Broker license will take effect
immediately upon the expiration of your Sales Agent license with no break in licensing. However, it may take 5 to 10 days after
processing for your new license and pocket card to arrive at the agency.

Q. I hear there is a new core course to take the place of Fair Housing & Diversity. My license expires on February
18, 2004. Which course do | have to take for my license renewal?

A. If you renew your license before March 1, 2004, you may take either “ Fair Housing & Diversity” OR the new course“ Offers &
Counter Offers’ to satisfy the corerequirement. However, you MUST take “ Offers & Counter Offers’ if you renew your license on
or after March 1.

Q. My license expires in April 2004. If | renew it before March 1, can | use Fair Housing & Diversity for the core
requirement?

A. No. Licenseeswhose licensewill expire on or after March 1, 2004 MUST complete “ Offers & Counter Offers’. Thisrequirement
applies even if you submit your renewal application before March 1.

Attention Brokers! Commission laws and rules may be downloaded from www.state.me.us/pfr/olr/categories/cat38.htm
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CURRENT CASES

Karen L. Bivins, Deputy Director

On September 26, 2002 themembersof
the Commission ratified their decision
reached after ahearingon August 22, 2002
involving Linwood E. Bibber of Hallowell,
Maine. Bibber isabroker who failed to
complete 15 hours of continuing educa-
tion prior to the expiration of hislicense.

Aspart of hislicenserenewal applica-
tion, Bibber certified that he had com-
pleted 15 hours of approved continuing
education. After being selectedfor audit,
it was discovered that Bibber completed
only 9 hours of education prior to his
licenseexpiration date.

Bibber was found in violation of 32
M.R.S.A.8813067(1)(A),(D),and(F). His
license was ordered suspended for a pe-
riod of 30 days. Hewas ordered to pay a
fine of $1,500.00; to submit evidence of
completion of 6 clock hoursof education
including the core course; and to submit
documentation of his completion of 15
hours of approved continuing education
withhisnext renewal.

T3

On September 26, 2002 themembersof
the Commission ratified their decision
reached after ahearingon August 22, 2002
involvingDannaW. Chaseof Y ork, Maine.
Chaseisanassociatebroker whofailedto
complete 15 hours of continuing educa-
tion prior tothe expiration of her license.

Aspart of her licenserenewal applica-
tion, Chase certified that she had com-
pleted 15 hours of approved continuing
education. After being selectedfor audit,
it was discovered that Chase completed
all 15 hoursof education after her license
expiration date, and completed 3 of the
coursesafter receiving thenoticeof audit.

Chase was found in violation of 32
M.R.SA.8813067(1)(A),(D),and(F). Her
license was ordered suspended for a pe-
riod of 30days. Shewasorderedtopay a
fineof $1,500.00 and to submit documen-
tation of her completion of 15 hours of
approved continuing education with her
nextrenewal.

T3

On September 26, 2002 themembersof
theCommissionacceptedaconsent agree-
ment enteredintoby theDirector andEllis
Cohn of Camden, Maine. Cohnisades-
ignated broker whofailed to complete 15

hours of continuing education prior to the
expiration of hislicense.

Aspart of hislicenserenewal application,
Cohn certified that hehad completed 15 hours
of approved continuing education. After be-
ing selected for audit, it was discovered that
Cohn completed only 13 hours of education
prior to hislicense expiration date.

Cohnwasfoundinviolationof 32M.R.S.A.
8813067(1)(A), (D), and(F). Heagreedtopay
afineof $900.00; to submit documentation of
completionof 2 clock hoursof education; and
to submit documentation of hiscompletion of
15 hours of approved continuing education
withhisnext renewal .

(3

On September 26, 2002 themembersof the
Commission accepted a consent agreement
entered into by the Director and Barbara J.
Dupuisof Auburn, Maine. Dupuisisabroker
whofailedto complete 15 hoursof continuing
educationprior totheexpiration of her license.

Aspart of her licenserenewal application,
Dupuis certified that she had completed 15
hoursof approved continuing education. After
being selected for audit, it wasdiscovered that
Dupuis completed only 9 hours of education
prior to her license expiration date.

Dupuis was found in violation of 32
M.R.S.A. 88 13067(1)(A), (D), and (F). She
agreed to pay afine of $1,000.00; to submit
documentation of completion of 6 clock hours
of education; and to submit documentation of
her completion of 15 hours of approved con-
tinuing education with her next renewal.

(3

On September 26, 2002 themembersof the
Commission accepted a consent agreement
enteredintoby theDirector andHarry S. Jones
I11 of Ellsworth, Maine. Jonesisadesignated
broker who failed to complete 15 hours of
continuing education prior totheexpiration of
hislicense.

Aspart of hislicenserenewal application,
Jonescertified that hehad completed 15 hours
of approved continuing education. After be-
ing selected for audit, it was discovered that
Jones completed only 11 hours of education
prior to hislicense expiration date.

Joneswasfoundinviolaionof 32M.R.S.A.
8813067(1)(A), (D), and(F). Heagreedtopay
afineof $1,200.00; to submit documentation of
completionof 4 clock hoursof education; and
to submit documentation of hiscompletion of

15 hoursof approved continuing education
withhisnext renewal .
(3

On September 26, 2002 the members of
the Commi ssion accepted aconsent agree-
ment enteredintoby theDirectorandMarsha
Steinglass of Rockland, Maine. Steinglass
is a designated broker who failed to com-
plete 15 hoursof continuing education prior
to the expiration of her license.

Aspart of her license renewal applica-
tion, Steinglass certified that she had com-
pleted 15 hours of approved continuing
education. After being selected for audit, it
was discovered that Steinglass had not
completed the core course prior to her li-
cense expiration date.

Steinglass was found in violation of 32
M.R.S.A.8813067(1)(A),(D),and(F). She
agreed to pay afine of $500.00; to submit
documentation of completion of the core
course; and to submit documentation of her
completion of 15 hours of approved con-
tinuing education with her next renewal.

(3

On September 26, 2002 the members of
the Commi ssion accepted aconsent agree-
ment enteredinto by theDirector and Steven
D.Weige of Moody Beach, Maine. Weigel
is an associate broker who failed to com-
plete 15 hoursof continuing education prior
to the expiration of hislicense.

As part of hislicense renewal applica
tion, Weigel certified that hehad compl eted
15 hours of approved continuing educa
tion. After being selected for audit, it was
discovered that Weigel completed 6 hours
of educationafter hislicenseexpirationdate.

Weigel was found in violation of 32
M.R.S.A.8813067(1)(A). Heagreedtopay
afineof $500.00 and to submit documenta-
tion of his completion of 15 hours of ap-
proved continuing education with his next
renewad.

(3

On September 26, 2002 the members of
the Commi ssion accepted aconsent agree-
ment enteredinto by theDirector and Steven
D. Westra of North Yarmouth, Maine.
Westraisadesignated broker whofailedto
complete 15 hours of continuing education
prior to the expiration of hislicense.

As part of hislicense renewal applica

Attention Licensees! Forms and applications may be downloaded from www.state.me.us/pfr/olr/categories/cat38.htm
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tion, Westra certified that he had completed
15 hours of approved continuing education.
After being selected for audit, it was discov-
ered that Westracompleted no hours of edu-
cation prior to hislicense expiration date.

Westra was found in violation of 32
M.R.SA. 88 13067(1)(A), (D), and (F). He
agreedtoimmediaterevocationof hislicense.

™3

On October 24, 2002 themembersof the
Commissionratifiedtheir decisionreached
after ahearing on September 26, 2002invol v-
ing David M. Diplock of Augusta, Maine.
Diplock was a sales agent who failed to
disclosecrimina convictions. Diplock stated
onhissalesagent licenseapplicationthat he
had not been convicted of a crime by any
court. After the license was issued, the
Director learnedthat Dipl ock had been con-
victedin 1982 of disorderly conduct andin
1985 of criminal trespass.

Diplock was found in violation of 32
M.R.S.A. 88§ 13067(1)(F) and 13191. His
salesagent licensewasrevoked and hewas
ordered to pay afine of $200.00.

™3

On October 24, 2002 the members of the
Commission ratified their decision reached
after ahearing on September 26, 2002involv-
ing Bettysue Higgins of Gardiner, Maine.
Higginsis an associate broker who failed to
providerequested documentstotheDirector.

OnJduly 17,2001 the Commissionsent to
Higginsacopy of acomplaint witharegquest
for aresponse. Nothing wasreceived from
Higgins. OnApril 18,2002 asecondrequest
was sent to Higgins. Nothingwasreceived
from Higgins. On May 15, 2002 a third
request wassent toHigginsby certifiedmail
with a request that the response to the
complaint be submitted by May 24, 2002.
Thecertified mail wasreturnedtotheCom-
missionmarked unclaimed.

Higgins was found in violation of 32
M.R.S.A.813067(1)(L). Her associatebro-
ker licensewassuspended until suchtimeas
she provides the requested response.

™3

On October 24, 2002 the membersof the
Commissionratifiedtheir decisionreached
after ahearing on September 26, 2002invol v-
ing Thomas C. Smith of Bridgton, Maine.
Smithwasan associatebroker whofailedto
discloseacriminal conviction.

In 1995 Smith submitted a sales agent
license application, on which he stated that
he had not been convicted of acrime. His

sales agent license was issued in August
1995. 1n 1998 Smith submitted anassociate
broker licenseapplication, onwhichhestated
that he had not been convicted of acrime.
His associate broker license was issued in
October 1998. In 2002 Smith submitted a
broker license application. In the applica
tion he stated that he had been convicted of
acrimeintheearly 1980's. In astatement
submittedtotheDirector, Smithstated | did
not make this disclosure earlier as | was
afraidit would affect my ability toget areal
estate license.”

Smith was found in violation of 32
M.R.S.A.8813067(1)(A)and(D). Hisasso-
ciatebroker licensewasrevoked and hewas
ordered to pay afine of $2,000.00.

T3

On October 24, 2002 the members of the
Commission ratified their decision reached
after ahearing on September 26, 2002invol v-
ing Edward M. Snook of Auburn, Maine.
Snook is an associate broker who failed to
complete 15 hours of approved continuing
education prior totheexpirationof hislicense.

As part of his license renewal applica-
tion, Snook certified that he had compl eted
15 hoursof approved continuing education.
After being selectedfor audit, it wasdiscov-
ered that Snook completed only 11 hoursof
continuing education prior to his license
expirationdate.

Snook was found in violation of 32
M.R.S.A.8813067(1)(A),(D),and(F). He
was ordered to pay afine of $500.00.

T3

On October 24, 2002 themembersof the
Commission accepted aconsent agreement
entered into by the Director and BarbaraA.
Lewisof Windham, Maine. Lewisisades-
ignated broker who failed to enforce her
written agency policy.

Lewishad an agency policy that allowed
appointed agency and disclosed dual
agency. Partof thepolicy statedthat licens-
ees who work closely together would be
appointed agents of each other’s clients,
and that both licenseeswould beidentified
on the written appointed agent agreement
giventoclients. Oneof theexamplesgiven
of licenseeswhowork closely together was
husband and wife.

Lewis listed property for sale and com-
pleted an appointed agent form. Theseller
of the property was her mother. Lewis's
husband wasal so licensed with theagency,
but she did not identify him on the ap-

pointed agent agreement form asalicensee
appointed to represent the seller.

Lewis shusband showed the property to
potential buyers who decided they were
interested. They decidedtolisttheir current
property with Lewis’ shusband, andtohave
him represent them in the purchase of his
mother-in-law’ sproperty. Hedid not com-
pletean appointed agent agreement formfor
the buyers, athough he did complete a
disclosed dual agency consent agreement.
Inthepurchaseand sal eagreement that was
enteredinto, Lewiswasidentified asrepre-
senting the seller and her husband was
identified as representing the buyer.

An earnest money deposit for the trans-
actionwasincludedintheagreement. Lewis
did not deposit the money into the agency
trust account, stating that the buyers and
theseller agreedthat themoney did not need
to be deposited. No written agreement to
that effect was prepared.

Subsequently thesaledid not gothrough
andthebuyers' request to bereleased from
their listing agreement was granted.

Lewis was found in violation of 32
M.R.S.A.8813067(1)(F),(H),and(1)(1),and
Chapter 320 Section 3(C) of theMaineReal
Estate Commission Rules. She agreed to
pay a fine of $1,000.00 and to establish a
standard of practice for agency affiliates
consistent with her written agency policy.

T3

On October 24, 2002 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Dorothy C.
Ramos of Jonesport, Maine. Ramos is a
designated broker who failed to notify the
Commissionof aconvictionwithin10days.

Ramos renewed her designated broker
licenseon September 10,2002, Aspartof the
renewal application, she disclosed that she
had been conviction of a Class E crime of
theft by unauthorized taking on March 2,
2000. Ramoshad not notified the Commis-
sion of the conviction prior to her license
renewal applicationin2002.

Ramos was found in violation of 32
M.R.SA.8813067(1)(A)and(D),and13195.
She agreed to pay afine of $800.00.

T3

On October 24, 2002 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Linda M.
Valentino of Saco, Maine. Vaentinoisa
designated broker whofailedtocomplete15
hours of approved continuing education

Attention Brokers! Commission laws and rules may be downloaded from www.state.me.us/pfr/olr/categories/cat38.htm
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prior to the expiration of her license.

As part of her license renewal applica-
tion, Valentino certified that she had com-
pleted 15 hours of approved continuing
education. After being selectedfor audit, it
was discovered that Valentino completed
only the core course prior to her license
expiration date. Other courses Vaentino
had completed were not approved by the
Commission for continuing education pur-
poses.

Va entino agreed that her conduct could
constitute a violation of 32 M.R.SA. 88
13067(1)(F)and13197(1). Sheagreedtopay
afineof $500.00 and to submit documenta-
tion of completion of 15 hours of approved
continuing education with her next license
renewal application.

T3

OnNovember 14, 2002 themembersof the
Commissionratifiedtheir decisionreached
after ahearingon October 24, 2002involving
Evelyn M. Noyes of Byfield, Massachu-
setts. Noyes is a designated broker who
failed to complete 15 hours of approved
continuing education prior totheexpiration
of her license.

As part of her license renewal applica-
tion, Noyescertifiedthat shehad completed
15 hoursof approved continuing education.
After beingselectedfor audit, it wasdiscov-
eredthat Noyescompleted only 12 hoursof
continuing education prior to her license
expirationdate.

Noyes was found in violation of 32
M.R.S.A.8813067(1)(D) and(F). Shewas
ordered to pay a fine of $800.00, and to
submit documentation of completion of 15
hours of approved continuing education
with her next license renewal application.

T3

OnNovember 14, 2002themembersof the
Commission accepted aconsent agreement
entered into by the Director and Stephen D.
Besseau of Springvale, Maine. Besseaul is
adesignated broker whofailedto notify the
Commissionof aconvictionwithin10days.
On October 29, 2002 the Director received
informationfrom BesseaudisclosingaJdune
6, 2002 criminal conviction for operating
under the influence.

Besseau was found in violation of 32
M.R.S.A.§13195andagreedtopay afineof
$200.00.

O3

OnNovember 14, 2002 themembersof the
Commission accepted aconsent agreement

entered into by the Director and Todd M.
Boulet of Auburn, Maine. Boulet is an
associate broker who failed to notify the
Commissionof aconvictionwithin 10days.

Boulet wasoriginally licensed asasales
agent in July 2000. On July 31, 2002 he
submitted an associatebroker licenseappli-
cation. Inthe application Boul et disclosed
a January 2002 conviction for driving to
endanger, which he described as a motor
vehicleviolation. Drivingto endangerisa
Class E crime. The Commission subse-
guently receivedinformationfromthe State
Bureau of Identification that Boulet had
been convictedinJanuary 2002 of aClassD
crime of obstructing government adminis-
tration.

Boulet was found in violation of 32
M.R.S.A. 88 13067(1)(D) and 13195. He
agreed to pay afine of $700.00.

T3

OnNovember 14,2002 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Cheryl L.
Oviedo of Windham, Maine. Oviedoisan
associate broker who failed to complete 15
hours of approved continuing education
prior to the expiration of her license.

As part of her license renewal applica-
tion, Oviedo certified that she had com-
pleted 15 hours of approved continuing
education. After being selectedfor audit, it
was discovered that Oviedo had not com-
pleted the core course prior to her license
expirationdate.

Oviedo was found in violation of 32
M.R.S.A.8813067(1)(A), (D) and(F). She
agreed to pay afine of $500.00, to submit
documentation of her compl etion of thecore
course, and to submit documentation of
completion of 15 hours of approved con-
tinuing education with her next licensere-
newal application.

T3

OnNovember 14,2002 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Kevin P.
Robertson of Thomaston, Maine. Robertson
isabroker who failed to complete 15 hours
of approved continuing education prior to
the expiration of hislicense.

As part of his license renewal applica-
tion, Robertson certified that he had com-
pleted 15 hours of approved continuing
education. After being selectedfor audit, it
was discovered that Robertson had com-
pletedall 15hoursafter hislicenseexpiration

date. Although he attempted to contact the
courseprovider to submit thecourseson his
licenseexpirationdate, hewasunsuccessful
and asaresult did not compl ete the courses
until 3 dayslater.

Robertson was found in violation of 32
M.R.S.A.8813067(1)(F) and13197(1). He
agreedtopay afineof $500.00, andtosubmit
documentation of compl etion of 15 hoursof
approved continuing education with his
next licenserenewal application.

T3

On January 23, 2003 the members of the
Commission ratified their decision reached
after ahearingonNovember 14, 2002invol v-
ingJeroldB. Larsonof Hingham, Massachu-
setts. Larson is a designated broker who
failed to complete 15 hours of approved
continuing education prior totheexpiration
of hislicense.

Aspart of hislicenserenewal application,
Larson certified that he had completed 15
hours of approved continuing education.
After being selected for an audit, it was
discovered that L arson completed 12 hours
of education that had been approved in
Massachusetts but not in Maine.

Larson was found in violation of 32
M.R.S.A.8813067(1)(A),(D),and(F). Hewas
orderedto pay afineof $500.00 and to submit
documentation of completion of 15 hours of
approved continuing education with hisnext
licenserenewal application.

T3

On January 23, 2003 the members of the
Commission ratified their decision reached
after ahearingonNovember 14, 2002invol v-
ingChristopher E. Lavoieof Falmouth, Maine.
Lavoieisasaesagent whofailed todisclose
acriminal conviction.

Lavoie stated on his sales agent license
application that he had not been convicted
of acrimeby any court. Afterthelicensewas
issued, the Director learned that L avoiehad
been convicted in January 2002 of criminal
trespass.

Lavoie was found in violation of 32
M.R.S.A.8813067(1)(D)and 13191(1). He
was ordered to pay afine of $500.00.

T3

On January 23, 2003 the members of the
Commission accepted aconsent agreement
entered into by the Director and Mark E.
Andrewsof Yarmouth, Maine. Andrewsis
asalesagentwhofailedtodiscloseacriminal
conviction.

Andrews stated on his sales agent li-
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cense application that he had not been
convicted of acrimeby any court. Afterthe
licensewasissued, theDirector learned that
Andrews had been convicted in 1992 of
assault. When contacted by the Director,
Andrews denied having been convicted of
any crime. Subsequently, Andrews admit-
ted to the Director that the 1992 conviction
was his.

Andrews was found in violation of 32
M.R.S.A. §13067(1)(A). Heagreedtothe
immediate revocation of hislicense.

T3

On January 23, 2003 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Terry L.
Berry of Hallowell, Maine. Berryisadesig-
nated broker who released a disputed ear-
nest money deposit without giving the par-
tiesthe proper notification of hisgood faith
decision.

A buyer and seller entered into a pur-
chaseand saleagreement whichincludedan
earnest money deposit of $50.00. Berry held
thedepositin hisagency trust account. The
sale did not close and the parties each
claimed the deposit. After leaving atele-
phone message with the seller and not get-
tingareturncall, Berry released the deposit
to the buyer. He did not have written re-
leases from the parties and did not give
written noticetothepartiesof hisgoodfaith
decision to release the deposit.

Berry was found in violation of 32
M.R.S.A. § 13067(1)(F) and Chapter 320
Section 3(1)(3) of the Maine Real Estate
CommissionRules. Heagreedto pay afine
of $200.00.

T3

On January 23, 2003 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Paul T.
Emery of South Portland, Maine. Emeryisan
associate broker who did not notify the
Commissioninatimely manner of aconvic-
tion.

Emery was convicted on September 6,
2002 of aprotective order from harassment
violation. Hedid not notify theCommission
of theconvictionuntil November 12, 2002.

Emery was found in violation of 32
M.R.S.A.§13195. Heagreedto pay afineof
$200.00.

T3

On January 23, 2003 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Katherine

M. Gerry of Sanford, Maine. Gerry isan
associate broker who failed to complete 15
hours of approved continuing education
prior to the expiration of her license.

Aspart of her licenserenewal application,
Gerry certified that she had completed 15
hours of approved continuing education.
After being selected for audit, it was discov-
ered that Gerry completed the core course
after the renewal of her license and after
receiving the notice of audit.

Gerry was found in violation of 32
M.R.S.A.8813067(1)(A), (D) and(F). She
agreedtopay afineof $600.00andto submit
documentation of completion of 15 hoursof
approved continuing education with her
next licenserenewal application.

T3

On January 23, 2003 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Donald F.
Giancolaof Portland, Maine. Giancolaisa
designated broker who failed to respond to
aCommissioninquiry.

Giancolarenewed hislicenseonJuly 19,
2002. OnAugust 8,2002 hewassent anotice
that he had been selected for an audit of his
continuing education credits. No response
wasreceived fromhim.

On September 9, 2002 Giancolawassent
asecond notice of audit. No response was
received fromhim. On September 26, 2002
Giancolawassent aproposed consent agree-
ment. On October 9, 2002 the Commission
received from Giancola the second audit
noticeal ongwith hiseducation certificates.

Giancola was found in violation of 32
M.R.S.A.813067(1)(L). Heagreedtopay a
fineof $200.00.

T3

On January 23, 2003 themembersof the
Commission accepted aconsent agreement
entered into by the Director and MelissaJ.
Kluge-Kenison of Naples, Maine. Kluge-
Kenison is asales agent who failed to dis-
closeacriminal conviction.

Kluge-K enison stated on her salesagent
license application that she had been con-
victed of operating under the influence.
After the license was issued, the Director
learned that Kluge-K enison had been con-
victedin 1987 of theft by unauthorized tak-
ing. After being contacted by the Director,
Kluge-Kenison stated that she had forgot-
ten about the conviction until asked about
it by the Director.

Kluge-K enisonwasfoundinviolation of

32M.R.S.A.8813067(1)(F) and 13191(1).
She agreed to pay afine of $200.00.
O3

On January 23, 2003 the membersof the
Commission accepted aconsent agreement
entered into by the Director and Philip E.
McPhail | of Lincoln, Maine. McPhail isa
designated broker whose company affili-
ates did not act in compliance with the
agency policy.

M cPhail had awrittenagency policy that
allowed appointed agency but specifically
did not allow disclosed dual agency. How-
ever, itwasapracticeof thecompany affili-
ates to present a disclosed dual agency
consent agreement to buyers and sellers at
thetimeof entering into abrokerage agree-
ment, eventhoughthedocument referredto
and provided for consent to a practice not
allowed within the company.

McPhail was found in violation of 32
M.R.S.A.813067(1)(H). Heagreedtopay a
fineof $500.00, toamend hiswrittenagency
policy to accurately reflect the practice of
the company, and to stop requiring disclo-
suretoclientsof limitationsof servicesthat
do not comply with the types of brokerage
representation offered by the company.

T3

On January 23, 2003 the membersof the
Commission accepted aconsent agreement
entered into by the Director and Jan P.
Sembaof Bangor, Maine. Sembaisadesig-
nated brokerwhofailedtocomplete 15hours
of approved continuing education prior to
the expiration of hislicense.

As part of his license renewal applica-
tion, Sembacertified that hehad compl eted
15 hoursof approved continuing education.
After being selectedfor audit, it wasdiscov-
eredthat Sembacompletedall 15hoursafter
expiration of hislicense and after received
the notice of audit.

Semba was found in violation of 32
M.R.S.A. 8813067(1)(A), (D) and (F). He
agreed to pay afineof $1,500.00, to athree
month suspension of his license, and to
submit documentation of completion of 15
hours of approved continuing education
with hisnext licenserenewal application.

T3

On January 23, 2003 the members of the
Commission accepted a consent agreement
entered into by the Director and Matthew W.
Trude of Gray, Maine. Trudel isanassociate
broker who did not notify the Commissionin
atimely manner of aconviction.
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Trudel wasoriginaly licensedin January
2001. On his license application he dis-
closed convictions in 1996 of operating
under theinfluenceand crimina mischief. In
August 2002 the Director received anony-
mously copies of court records for Trudel.
In December 2002 the Director received a
criminal record history from the State Bu-
reau of |dentification showing two convic-
tionsin July 2002for habitual motor vehicle
offender and operating under theinfluence.
After being contacted by theDirector, Trudel
provided additional information about the
convictions.

Trudel was found in violation of 32
M.R.S.A.§13195. Heagreedtopay afineof
$300.00.

(3

On January 23, 2003 themembersof the
Commission accepted aconsent agreement
entered into by the Director and Angelal.
White of Lewiston, Maine. Whiteisades-
ignated broker who released a disputed
earnest money deposit without giving the
parties the proper notification of her good
faith decision.

A buyer and seller entered into a pur-
chaseand saleagreement whichincludedan
earnest money deposit of $1,000.00. White
heldthedepositin her agency trust account.
The sale did not close and the parties each
claimed the deposit. The seller signed a
writtenrel easestating that thedeposit would
bepaidto her. Thebuyer did not agree and
did not signtherelease. White determined
that the buyer was entitled to the return of
the deposit and released it to him without
giving written notice to the parties of her
good faith decision to rel ease the deposit.

White was found in violation of 32
M.R.S.A. § 13067(1)(F) and Chapter 320
Section 3(1) of the Maine Real Estate Com-
missionRules. Sheagreedto pay $1,000.00
tothe seller.

(3

OnFebruary 20, 2003themembersof the
Commission accepted aconsent agreement
entered into by the Director and Jon F.
Dawson of Bangor, Maine. Dawson is a
designated broker who failed to properly
appoint himself to represent buyer clients.

A husband and wife broker team affili-
ated with Dawson’s agency listed a prop-
erty for sale. Aspart of thelisting process,
the sellers agreed to the appointment of the
brokers astheir appointed agents, and also
agreed to disclosed dual agency.

Subsequently, one of the brokers en-
tered into a buyer broker representation
agreement with two buyers, who agreed to
have the broker as their appointed agent.
The buyers did not agree to disclosed dual
agency. Thebuyerslater becameinterested
in the property that the two brokers had
listedandfor whomthey weretheappointed
agents. Becausethebuyersdid not agreeto
disclosed dual agency, they agreed to have
their appointed agent changed to Dawson.
However, Dawson did not providethebuy-
ers with the proper written notice of the
appointment or obtaintheir written consent
to the appointment.

Dawson was found in violation of 32
M.R.S.A. § 13067(1)(F) and Chapter 330
Section8(B) of theMaineReal Estate Com-
mission Rules. He agreed to pay afine of
$300.00.

T3

OnFebruary 20, 2003themembersof the
Commission accepted two consent agree-
mentsenteredintoby theDirector andLarry
G. Fogle and Samuel A. Mitchell, both of
Belfast, Maine. FogleandMitchell areboth
brokers who were involved in the same
transaction.

Fogle listed for sale with the agency a
residential property that wasowned by three
sisters. They had inherited the property
from their uncle, and none of them livedin
Maine. Fogle was their appointed agent.
The property was not occupied.

Mitchell was the appointed agent for a
buyer whowasinterestedin Fogle' slisting.
A purchaseand agreement wasentered into
on July 1, 2002 and the sale was scheduled
to close by August 16, 2002. The buyer
wanted to access the property prior to the
closinginorder to get estimatesfor various
restoration projects and wanted to put a
dehumidifierinthebasement. Without con-
sulting with the sellers or obtaining their
permission, Fogle agreed and gave the key
totheproperty toMitchell. Fogledid not ask
about who would have the key, when it
would be returned, or whether Mitchell
would be present whenthebuyer wasinthe
property. Mitchell gavethekey tothebuyer
on July 3, 2002 and the buyer retained pos-
session of the key until August 11, 2002.

The buyer put the dehumidifier in the
basement. He also showed the property to
peopleinterestedinbuyingitfromthebuyer
after the closing. The buyer left notes on
variousitems of personal property, asking

the sellersto leave the items after cleaning
out the rest of the house. The buyer also
arranged to sell awood stoveinthekitchen
toanother party, toberemovedtheday after
the closing.

Mitchell learned that the buyer had been
showing the property to other people. He
confronted the buyer and told him that his
actions were not appropriate. However,
Mitchell did not request the return of the
key.

The sellers arrived at the property on
August 11, 2002 and discovered the notes
on the items of personal property. While
they were clearing the property, the neigh-
borstold the sellersthat the buyer had been
at the property several times unaccompa-
nied by areal estate agent. The buyer also
arrived at the property to clean out thewood
stove and he was not accompanied by an
agent. The sellers informed Fogle of the
stuation. Heimmediately contacted Mitchel |
and had the key returned.

Subsequently, Foglemet withthesellers
and their attorney, along with his desig-
nated broker. Thesellerswerereleasedfrom
their obligation to pay acommission to the
agency. Fogleagreedto continueassisting
thesellersthrough closing and attended the
closing with them.

Fogle was found in violation of 32
M.R.S.A.8813067(1)(G)and(H). Heagreed
topay afineof $400.00. Mitchell wasfound
inviolation32M.R.S.A.8§13067(1)(H). He
agreed to pay afine of $400.00.

™3

OnFebruary 20, 2003 themembersof the
Commission ratifiedtheir decisionreached
after ahearingon January 23, 2003involving
CharlesH. Pinkham, I11 of North Conway,
New Hampshire. Pinkham isadesignated
broker who failed to complete 15 hours of
approved continuing education prior to the
expiration of hislicense.

As part of his license renewal applica-
tion, Pinkham certified that he had com-
pleted 15 hours of approved continuing
education. After being selected for audit, it
was discovered that Pinkham completed 9
hours after expiration of hislicense.

Pinkham was found in violation of 32
M.R.S.A. 8813067(1)(A) and (F). Hewas
ordered to pay afine of $500.00.

O3

OnFebruary 20, 2003themembersof the
Commission accepted aconsent agreement
entered into by the Director and Alexander
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J. Tuttle, Jr. of Kingfield, Maine. Tuttleisa
salesagentwhofailedtodiscloseacriminal
convictionwithin10 daysof theconviction.

Tuttle has been licensed as asal es agent
sinceOctober 5,2001. InDecember 2002 he
notified the Director that had been con-
victed in June 2002 of disorderly conduct.
He provided additional information which
showed that Tuttle had been convicted on
May 23,2002.

Tuttle was found in violation of 32
M.R.S.A.§13195. Heagreedtopay afineof
$200.00.

T3

On March 20, 2003 the members of the
Commission accepted aconsent agreement
entered into by the Director and April R.
Audet of Windham, Maine. Audetisasales
agent who failedto discloseacriminal con-
viction.

Audet stated on her sales agent license
application that she had not been convicted
of acrimeby any court. Afterthelicensewas
issued, the Director learned that Audet had
been convicted in 1999 of theft of services.
After being contacted by theDirector, Audet
submitted an amendment to the application
disclosing the conviction.

Audet was found in violation of 32
M.R.S.A.8813067(1)(F) and13191(1). She
agreed to pay afine of $200.00.

T3

On March 20, 2003 the members of the
Commissionratifiedtheir decisionreached
after ahearing on February 20, 2003involv-
ing Bradford J. Carter of Rockland, Maine.
Carter isadesignated broker who improp-
erly released an earnest money deposit.

Carter was acting as designated broker
for his own agency as well as for another
agency located in Damariscotta. Theother
agency had buyer clients under contract to
purchase property whichwaslisted withan
agency inGardiner. The buyersweredenied
financingfromthefirstlendinginstitutionat
whichthey applied, and wereintheprocess
of applyingat another bank. Meanwhile, the
closing datereferred toin the purchase and
saleagreement wasapproaching. Thebuy-
ersrequested an extension fromthe sellers,
but the sellers refused.

There was some dispute among the lic-
ensees involved in the transaction as to
whether thelisting agent notified the buyer
agent that the sellers requested the earnest
money deposit. Thebuyer agent stated that
no notificationwasgiven, andwhen shedid

not hear anything further from the listing
agent, she approached Carter about return-
ing the deposit to the buyers. The practice
of the agency wasto request signed rel ease
forms from the parties to failed contracts
before releasing deposits. In this transac-
tion, the buyer agent did not follow that
procedure, but discussed the matter with
Carter. He instructed the buyer agent to
return the deposit to the buyers. Hedid not
instruct her to follow the agency procedure
of obtaining signed releases, nor did he
instruct her to contact the listing agent to
determine whether the sellersagreed tore-
turn the deposit to the buyers. The sellers
didnot agreetothereturn of thedeposit, and
felt that they were entitled to receiveit.

Carter was found in violation of 32
M.R.S.A.813067(1)(H). Hewasorderedto
pay afineof $1,000.00.

T3

On March 20, 2003 the members of the
Commission accepted a consent agreement
entered into by the Director and Jonathan B.
Cotaof Bangor, Maine. Cotaisabroker who
faledtonotify theDirectorinatimely manner
of aconviction.

On February 7, 2003 Cota notified the
Director by phone and fax that he had been
convicted on December 2, 2002 for disor-
derly conduct. He provided court records
and an explanation of the circumstances
surrounding the event. The notification
was not made within 10 days of the convic-
tion.

Cotawasfoundinviolationof 32M.R.SA.
§13195. Heagreedto pay afineof $200.00.
T3

On March 20, 2003 the members of the
Commission accepted aconsent agreement
entered into by the Director and C. Daniel
Pool er of Bangor, Maine. Poolerisabroker
who failed to notify his client of pertinent
information.

A broker licensed with the same agency
asPooler listedaproperty for sale. Thesdller
of theproperty toldthebroker that therewas
asecond mortgage onthehomeoriginating
withfinancingfor abackhoe. Thesellertold
the broker that those second mortgage pay-
mentswerein arrears and he needed to sell
the property to pay off thedebt. Thebroker
told the seller that Pooler also would be
working on the sale of the property.

At the expiration of the listing, Pooler
again listed the property for the seller. He
reviewed with the seller the disclosed dual

agency consent agreement, thefederal lead
paint disclosureform, and the property dis-
closure form prepared during the previous
listing, but did not ask the seller toinitial or
date the documents. Shortly thereafter the
seller notified Pool er that hewoul d bework-
ing in another town and provided Pooler
with atelephone number at which he could
be contacted.

Pooler showed the property to a buyer
who expressed interest in purchasing it.
Pooler contacted the seller and was in-
structed to contact the person to whom the
seller owned money for the backhoeto see
if assumption of the second mortgage was
acceptable. After doing so, Pooler prepared
awritten offer for the buyer, but the seller
rejectedit.

A second offer was received from an-
other buyer. Pooler called the telephone
number provided by the seller, but did not
reach him. Pooler did not try to reach the
seller at hislocal address. Instead, hecalled
theowner of thebackhoeto seeif thesecond
offer was acceptable in order to cover the
amount owed by the seller. The backhoe
owner told Pooler that he had paid lienson
theproperty imposed by thecity and that he
now owned theproperty. Pooler confirmed
withthecity that thelienshad been paidand
that adeed would beissued to the backhoe
owner. Pooler madenoeffortsto contactthe
ler.

A purchase and sale agreement was en-
tered into by the second buyer and the
backhoe owner. Shortly thereafter, Pooler
was contacted by theoriginal seller’ sattor-
ney andwasinformedthat theoriginal seller
still owned the property and that a new
purchase and sal e agreement would haveto
be executed. When notified, the buyer
initially reconsidered purchasing the prop-
erty, but eventually an agreement was
reached and the sale closed.

Pooler was found in violation of 32
M.R.SA. 88 13067(1)(A), (F), and (G),
13273(1), 13725, and Chapter 330 Sections5
and 7 of theMaineReal Estate Commission
Rules. Heagreedtopay afineof $1,900.00.

™3

On March 20, 2003 the members of the
Commission ratifiedtheir decisionreached
after ahearing on February 20, 2003involv-
ing Hollis C. Tedford Il of New Harbor,
Maine. Tedford is a broker who failed to
completethecorecoursepriortheexpiration
of hislicense.

As part of his license renewal applica-
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tion, Tedford certified that he had com-
pleted 15 hours of approved continuing
education. After being selectedfor audit, it
was discovered that Tedford had not com-
pleted the required core course.

Tedford was found in violation of 32
M.R.S.A.8813067(1)(F) and 13197. Hewas
ordered to submit documentation showing
hissuccessful completion of thecorecourse.

T3

OnApril 17,2003themembersof theCom-
mission accepted a consent agreement en-
tered into by the Director and Bethany S.
Angle of Scarborough, Maine. Angleisa
broker whofailedtocompl etethecorecourse
prior torenewal of her license.

Aspart of her licenserenewal application,
Angle certified that she had completed 15
hours of approved continuing education.
After being selected for audit, it was discov-
ered that Angle completed 18 hours of con-
tinuing education prior to her licenseexpira
tion date, but had not completed the core
course.

Anglewasfoundinviolaionof 32M.R.SA.
§813067(1)(F), 13197(1) and(3),and Chapter
370Section100f theMaineRed EstateCom-
mission Rules. She agreed to pay afine of
$500.00, to submit documentation of her
completion of the core course, and to submit
documentation of completion of 15 hours of
approved continuing educationwith her next
licenserenewal application.

T3

OnApril 17,2003themembersof theCom-
mission accepted a consent agreement en-
teredinto by the Director and Christopher R.
Drew of Caribou, Maine. Drewisaredl estate
brokerwhofailedtonatify theCommissionof
acriminal convictioninatimely manner.

OnMarch 25,2003 Drew notifiedtheCom-
missionof aClassD convictiononNovember
20,2002. Thenotificationwasnotmadewithin
10 days of the conviction.

Drewwasfoundinviolationof 32M.R.SA.
§13195. Heagreedto pay afineof $200.00.

T3

OnMay 22, 2003themembersof theCom-
mission accepted a consent agreement en-
teredinto by theDirector and Roger W. Ek of
Lincoln,Maine. Ekisanassociatebrokerwho
failedtoproperly obtainand provideproperty
disclosureinformation.

Ek listed aproperty for salethat consisted
of 24 acresof land onwhich had beenlocated
anoperating mill. Theremainder of the mill
wasto beremoved. Ek completed aproperty

disclosureformdesignedfor useonland only
sales. It included information about under-
ground storage tanks and other hazardous
materias,andgeneral informationaboutliens
and encroachments.

Atsomepoint, Ek|earnedthat theproperty
at onetimeincluded amobilehomeonadab
which was served by aprivate water supply
and a private waste disposd system. Ek
amended the “land only” disclosureformto
answer affirmatively three questions on the
formaboutwhether theproperty had ever had
a dtructure on it such as a house, if the
property was served by a private water sup-
ply, andif theproperty wasserved by aprivate
wastedisposa system. Theformincluded a
preprinted statement that if any of the an-
swers to the three questions was yes, then
another three page property disclosure form
must be completed. Ek did not completethe
threepageform.

A buyer wasfound for the property and a
purchase and sale agreement was entered
into by the buyer and the seller. The buyer
livedinPhiladel phiaand had physicdl limita-
tions. The buyer did not view the property
anddidnothaveanybody viewitforhim. Prior
totheclosing, Ek providedinformationtothe
buyer about atank that had been discovered
during the course of removing the remnants
of themill. Ek looked insideand discovered
what he characterized asafull cesspool. He
alsodiscoveredthat thepipeleadingfromthe
tank to the location of the previous mobile
homewascrushed. Ek told thebuyer what he
found but did not provide any information
about cesspools. Hetoldthebuyer that hedid
not know if therewasaleachfield, but hedid
not suggest that the buyer have somebody
inspect the cesspool. Ek also agreed to ar-
range to have the crushed pipe replaced.

Thebuyer intendedtohaveamobilehome
moved to the property and installed prior to
theclosing. Hea sowanted to moveintothe
mobile home before the closing. The sdller
agreed to both requests, and also agreed to
allow thebuyer tohaveawd | drilled. Ek did
not suggest to the seller that written agree-
ments about theimprovementsand theearly
occupancy should be considered, or that the
sdller might wishto consult anattorney about
thematter.

After the closing, the buyer arranged to
have what he thought was the septic tank
pumped. Hewasinformed that therewasno
tank, that what had been used asaseptic tank
appeared to be some sort of poured concrete
well. Thepipethat had beenreplacedwasnot

donein compliancewith current codes. The
buyer was notified that hewould need anew
septic system.

Ekwasfoundinviolationof 32M.R.SA.§
13067(1)(F) and(G),andChapter 330 Sections
16 and 18 of theMaineRed Estate Commis-
sionRules. Heagreedto pay $3,500.00tothe
buyer.

I3

OnMay 22, 2003themembersof theCom-
missionratifiedtheir decisionreached eftera
hearingonApril 17,2003involvingK atherine
M. Gerry of Lebanon, Maine. Gerry isan
associatebroker whofailedtocomply withthe
terms of an executed consent agreement.

On January 23, 2003 Gerry enteredinto a
consent agreement in which she agreed to
pay afine of $600.00 by January 31, 2003.
Before the due date of the fine, Gerry con-
tactedtheDirectorinquiring about moretime
tomakethepayment. TheDirectorinformed
Gerry that sheneededtowritetotheCommis-
sionwith therequest. Nothing wasreceived
from Gerry. Subsequently, Gerry’s desig-
nated broker informed the Commission that
Gerrywasnolonger affiliatedwithhisagency.

Gerywasfoundinviolationof 32M.R.SA.
§13067(1)(M). Gerry’sassociate broker li-
censewasordered suspended until suchtime
asshecomplieswith thetermsof the January
23, 2003 consent agreement and pays an
additional fineof $400.00.

(3

OnMay 22, 2003themembersof theCom-
missionratifiedtheir decisionreached eftera
hearing on March 20, 2003 and public delib-
erationsonApril 17,2003, involvingMichael
A. Lessard of Mount Desert, Maine. Lessard
is a sdes agent who failed to disclose a
criminal conviction.

Lessard stated on his sales agent license
applicationthat he had not been convicted of
acrimeby any court. After the license was
issued, the Director learned that L essard had
been convictedin 1978 of crimind trespass.

Lessard was found in violation of 32
M.R.S.A.8§13191(1). Hewasorderedtopay
afineof $100.00.

(3

OnJuly 17, 2003themembersof theCom-
mission accepted a consent agreement en-
teredintoby theDirector and Ellen Devineof
Bangor, Maine. Devineisanassociatebroker
whofailedto notify the Director of aconvic-
tionwithin 10 days.

On May 16, 2003 Devine submitted her
license renewa gpplication and disclosed that
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she had been convicted on November 30, 2001
of a Class D offense of operaing under the
influence.

Devinewasfoundinviolaionof 32M.R.SA.
§13195. Sheagreadto pay afineof $200.00.

O3

OnJuly 17,2003 themembersof theCom-
mission accepted a consent agreement en-
tered into by the Director and Rebecca L.
Doughty of Brunswick, Maine. Doughty isa
broker who failed to complete 15 hours of
approved continuing education prior to the
expirationof her license.

Aspart of her licenserenewal application,
Doughty certified that she had completed 15
hours of approved continuing education.
After being selected for audit, it was discov-
ered that Doughty completed only 9 hoursof
continuing education prior to her license ex-
piration date.

Doughty was found in violation of 32
M.R.S.A.8813067(1)(F) and13197(1). She
agreed to pay afine of $500.00 and to submit
documentation of completion of 15 hours of
approved continuing educationwith her next
licenserenewal application.

O3

On July 17, 2003 the members of the
Commissionaccepted aconsent agreement
entered into by the Director and Robert J.
Magdaof NorthVassalboro, Maine. Magda
isadesignated broker whofailedto protect
and promote the interests of his principal.

Magda represented the seller of prop-
erty. The seller received an offer from
buyers which included a contingency that
thebuyers' sell their property. Theparties
reached afinal agreement that included a
clauseallowingthesellertogivethebuyers
72 hours noticeto removethe contingency
if another acceptable offer was received.

Subsequently, the seller received an-
other offer fromdifferentbuyers. Theseller
acceptedtheoffer inwriting, without Magda
advisingthemtoinclude somereferenceto
the second contract being contingent upon
the first contract not closing.

The first buyers were notified of the
second offer, and they removed the contin-
gency fromtheir contract requiringthemto
sell their property. When the second buy-
erswerenotified, they consultedtheir attor-
ney about civil action.

Magda was found in violation of 32
M.R.S.A.813067(1)(G). Heagreedtopay a
fineof $500.00.

O3

On July 17, 2003 the members of the
Commission accepted aconsent agreement
entered into by the Director and Joel T.
Miccicheof Ellsworth, Maine. Miccicheis
asalesagent whofailedtodiscloseacrimi-
nal conviction. Micciche stated on his
sales agent license application that he had
not been convicted of acrimeby any court.
After the license was issued, the Director
learned that Micciche had been convicted
in 1997 of reckless conduct. After being
contacted by the Director, Micciche sub-
mitted an amendment to the application
disclosing the conviction.

Micciche was found in violation of 32
M.R.S.A.8813067(1)(F) and13191(1). He
agreed to pay afine of $200.00.

O3

On July 17, 2003 the members of the
Commissionaccepted aconsent agreement
entered into by the Director and Betty
Woltersof Dover, New Hampshire. Wolters
isabroker whofailedto collect and deposit
earnest money.

Wolters prepared an offer for her buyer
clienttopurchaseproperty. Theoffer stated
that itincluded an earnest money deposit of
$7,000.00. The parties negotiated some
changesandthefinal agreement waseffec-
tiveMarch21,2002. Atsomepoint after that
date, Wolters noticed that the check pro-
vided by the buyer for the earnest money
deposit was payable to the title company
instead of the agency. Wolters made at-
temptsto get areplacement check fromthe
buyer but the buyer failed to produce a
properly written check. Wolters did not
notify the listing agent that the earnest
money deposit had not been received.

After the inspections were completed,
the buyer decided not to proceed with the
purchase. Theseller disputed thereturn of
the deposit to the buyer based upon a
question about whether the inspections
weredoneduringthespecifiedtimeperiod.
On April 23, 2002 Wolters deposited
$7,000.00of her ownmoney intotheagency
trust account to cover the deposit amount
that wasnot paid by the buyer. The parties
eventually settled thedisputeandtheseller
agreedtoaccept half of thedeposit amount.

Wolters was found in violation of 32
M.R.S.A.8813067(1)(D) and(F),andChap-
ter 320 Section 3(C) of theMaineReal Estate
CommissionRules. Sheagreedtopay afine
of $200.00.
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Making Commission Payments to
Individual Corporations

Karen L. Bivins, Deputy Director

In the past several years, licensees have formed individual
corporations in order to take advantage of tax benefits, and
have asked to have their commission payments made directly
to the corporations. The Commission does not have a formal
position on this issue. The practice is prohibited in some
states. On the occasions when the Commission is asked
about such corporations and the payment of commissions, it
has been the Commission’s policy to first state that we realize
the intent of forming the corporation is not to circumvent
the licensing statute. However, there are two issues of
concern that must be considered.

First, in light of the statute, is the agency paying a commis-
sion to an unlicensed entity, namely the corporation, for
brokerage activities? Since the corporation did not conduct
the brokerage activity, a commission is not being paid for
those services. The second issue is whether the unlicensed
corporation is paying a commission to a licensee. Technically,
it is and such payment is a violation of the licensing statute,
because all commission payments are to be paid by the
designated broker to the licensee.

To address these issues, the designated broker should have
a written agreement with the licensee holding the corporation
stating that commission payments will be paid to the corpora-
tion for tax purposes only and not as an attempt to circum-
vent the licensing law. The written agreement should be kept
on file at the agency office for future reference should any
question arise.

It should be noted that the Commission’s opinion applies
only to corporations formed solely for tax purposes, and
does not apply to other business corporations that might be
formed by a licensee. The designated broker is responsible
for ensuring what type of corporation is receiving the
commission payment.

DEPARTMENT OF PROFESSIONAL
& FINANCIAL REGULATION
MAINEREAL ESTATE COMMISSION
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FIND A LICENSEE ONLINE at
www.maineprofessionalreg.org

Check the status of a license online

Use FIND A LICENSEE to look-up alicensee of any of
the regulatory boards and commissions under the Office
of Licensing & Registration’s umbrella, including the Real
Estate Commission. Information displayed includes
status of license, expire date and agency affiliation, if
applicable. Agency records also include the designated
broker and a list of all currently affiliated licensees.

Reduce the number of calls you make to the Real
Estate Commission!!!

FIND A LICENSEE is particularly useful in checking
onwhether anew sales agent or associate broker license
has been issued, whether a license has been renewed or
whether a change of agency or status has been pro-
cessed.

To look-up a licensee, go to the web address above and
click on FIND A LICENSEE. Choose the licensing
board you want and type in name, license number or
social security number.

In addition, license applications, change of license forms
and course schedules may be downloaded from the
Commission’s home page. To get to our homepage, go
to the web address above, click on View List of
Licensed Professions then click on “Real Estate
Brokers” to go to the Commission’s home page. Scroll
down the page and click on Applications, Forms &
Publications. Just choose the document you need and
print!

REMEMBER TO KEEP YOUR

I CONTINUING EDUCATION
I CERTIFICATES IN A SAFE PLACE .....
YOU MAY BE AUDITED!
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Attention Licensees! Forms and applications may be downloaded from www.state.me.us/pfr/olr/categories/cat38.htm



